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sel sball be pr inted on the front cover of a11 briefs. 
M. B. "WATTS, Clerk. 
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m. 
NOTICE TO COUNSEL 
This case probably will be called at t he session of 
court to be held SEP 1947 
You w ill be adYise<l later more dcfinitel) as to the 
date. 
P rin t names of counsel on front cover of briefs. 
~I. B. \ Vi\TTS, Clerk. 
RULE 14--BRIEFS 
1. Form and contents of appellant's brief. The opening brief of the appe11ant (or 
the petition for appeal when adopted as the opeoing brief) shall contain~ 
(a) A subject index and table of citations. with cases alphabetically arranged. 
Citations of Virginia cases must refer to the Virginia Repor~s and, in addition, may 
refer to other reports cont:iining such cases. 
(b) A brief statement of the' material proceedings in the lower court, the errors 
assigned, and the <Jucstions involved in the appeal. 
(c) A clear and concise statement of the '{acts, with references to the pages uf 
the record where there is any possibi.lity- that the other side may question the state-
ment. Where the facts are controverted it should be so stated. 
(d) Argument in support of the position of appellant. 
The brief shall be signed by at least one attorney pradicing in this court, giving 
his address. · 
T he appellant may adopt the petition for appeal as his opening brief by so stating 
in the petition, or by giving to opposing counsel written notice of such intention 
within five days of the receipt by appellant of the printed record, and by filing a 
copy of such notice with the clerk of the court. No alleged error not specified in the 
opening brief or petition for appeal shall be. admitted as a ground for argument by 
appellant on the hearing· of the ·cause. · 
2. Form and contents of appellee's brief, The brief for the appellee shall contain: 
(a) A subject index and table of citations with cases alphabetically arranged. 
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may 
refer to other reports containing s11ch cases. 
(h) A statement of the ef!ise and ·of the points. involved, if th~ appellee disagreea 
with Che s tatement of appellant. 
(c) A sta tement Qf the facts which are necess:try to correct or amplify the state-
-n1ent in appellant's brief in so far as it is de¢med erroneous or inadequate, with ap-
propriate reference to the pages of the ,record. 
(d) Argument in support of the position of appellee. 
The brief shall be s igned by at least one attorney practicing in this court, giving 
his address. 
3. Reply brief. The reply brief (if any) of the appelfant shall contain all ·the au-
thorities relied on by him, not ]'eferred to in his petition or ~pening brief. In other 
re:;pects it shall conform tQ the requirements for appellee's brief. 
4. Time of filing. (~) Civil cases. The opening brief of the appellant (if there be 
one in addition to the petiti<m for appeal) shall be filed in the clerk's office within 
fifteen days after the receipt by coµn sc!I for appellant of tl)e printed record, but 1n no 
event less than thirty days . befor.e the first day of th~ session at which the. case 
is to be beard. The brief of the appellee ·Shall be filed in .the clerk's office not later 
than fifteen days, and the reply .brief of the appellant not later than one day, beiore 
the first day of the session at which the case is to be heard. · 
(b) Cri111i11al Ca.res. Jq ~ itnimil C'ISCS briefs must be filed within the time specifi'el'J 
in civil cases; provided, however, that ~n those cases in which the records have not 
been printed and delivered to counsel at least twenty-five days before the beginning 
of the next session of the cotirt, such cases shall be placed at the foot of the docket 
for that session of the court, and the Commonwealth's brief shall be filed at least ten 
days prior to the calling of the case, and the reply brief for the plaintiff in error "!lot 
later than the day before th~ case is called. 
(c) S liJ,ulatioii of co,i11sel as to filillg. Counsel for opposing parties may file with 
the clerk a written stipulation changing the time for filing briefs in any ca5e; pro-
vided, however, that all briefs must be filed not later than the day before such case· 
is to be heard. 
5. Number of copies to be filed and delivered to opposing counsel, Twenty copies 
of .each brief shall be filed with the clerk of the court, and at least two copies inailed 
or delivered to oppQSing counsel on or 'before the day Qn which the .l>rief is filed. 
· 6. Size and Type. Briefs sliall be· nine inches in length and six inches in width, s.o 
as to conform in dime·nsions to the printed record, and shall he printed in ty pe not Jess 
in size, as to height and width, than. the type in whi~h the record is printed. T-he 
record number of the case. and.names of ~ounsel shall be printed on the front cover of 
all briefs. 
'/. Non-compliance, effect 0£. The clerk of this cqurt is directed not to receive or 
file a· brief which fails to comply with the requirements of this rule. If neither side 
has filed a proper brief the cause will not be heard. H one of the parties fails to file 
a proper brief he cannot be heard, but t he case will be heard ex porte upon the argu-
ment of the party by whom the brief has been filed. 
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IN THE 
Supreme Court of Appeals of Virgjnia 
AT RICHMOND. 
Record No. 3261 
MONTANA HACKNEY, Plaintiff in Error, 
· versus 
COMMONWEALTH OF VIRGINIA, Defendant. in Error. 
To the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Montana Hackney, would re.spectfully rep-
resent unto your honors that he is aggrieved by the :final 
judgment of the Circuit Court of Giles County, entered on 
the 20th day of March, 1947, when he was sentenced to serve 
a term of four months in jail and to pay a fine of two hundred 
dollars upon a verdict convicting him of '' disorderly con-
duct"'' as defined by an Act of the General Assembly approved 
March 26th, 1946, being Chapter 296, and is carried into the 
Supplement to Michie 's Code of Virginia as Section 4533a. 
A copy of the record is herewith filed. 
THE FACTS OF THE CASE. 
The defendant was arrested on a warrant issued under the 
above mentioned statute for the offense therein charged as 
having been committed on the 5th day of March, 1947, at 
Lurich, Giles County, Virginia, and in the Trial Justice's 
Court he was found guilty and sentenced to jail for one year. 
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From this judgment an appeal was taken to the "Circuit Court 
,)f Giles County, and the trial there resulted' in the above 
named judgment. 
THE EVIDENCE. 
It is undisputed, and the defendant introduced no· evidence 
at all, that Montana Hackney, the defendant, stood on his 
porch at his dwelling· house which was thirty feet from the 
public road and used violent and abusive lang'Uage to his 
mother; calling her various bad names which are ·set out in 
t.he evidence; that was all that was done, and it was the theory 
of {he Commonwealth's Attorney, the Trial Justice, and the 
,Judge of the Circuit Court that because the person to whom 
the lang·uage was directed was in the public road that there 
was a violation of the above referred to statute. 
There can be no doubt that the prosecution was under this 
particular statute, because the warrant was substantially in 
the language of the statute, and in addition to that the de-
. f cnse requested the Commonwealth's Attorney be required to 
state definitely in the Circuit Court under what law he was 
prosecuting· the defendant and it is made a part of the record 
that it was announced that the above mentioned statu:te 
2• ~was the one relied on. That statute is in the following 
language : · -
"Riotou~ or disorderly conduct in certain places.-If any 
person behave in a riotous or disorderly manner in any 
street, highway, p·ublic building·, or any other public place, 
other than those mentioned in the preceding section, or causes 
:;my unnecessary disturbance in any street car, railroad car, 
omnibus, or other public conveyance, by running through it 
climbing throug·h windows or upon the seats, failing to move 
to another seat whep. lawfully requested so to move by the 
operator, or- othetwise annoying passengers or employees 
therein, he shall be guilty of a misdemeanor." 
The remainder of the statute confers power on municipali-
ties to enact ordinances to deal with the same thing. 
THE LAW OF THE CASE. 
It is not known t.o be true, but it is quite probable that this 
Act was passed in the light of this ·court's decision in the 
case of Lewis v. Commonwealth, 184 Va. 69. That was the 
case where Barbara Lewis was disorderly oµ a "bus", and· 
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was being·· prosecuted under Section 4533, the language of 
which did not include a "bus". 
. In that case this Court held that" disorderly conduct" was 
. not a crime at common law, and then adhered strictly to the 
well established, and never varying rule, that criminal stat-
utes must be strictly construed against the Commonwealth 
and in favor of the citizen. In the opinion hy Mr. Chief Jus-
tice Campbell it was said: 
"Since Section 4533 of the Code is .a penal statute, it must 
be construed strictly in favor of defendant. Young v. Com-
tnonwealth, 155 Va. 115?. To read into the statute something 
not contemplated by the Legislature would be to c~ntravene 
the universal rule which is succinctly stated in 25 Ruling Case 
Law, Sec. 218, as follows: 
"Courts cannot read into a statute something that is not· 
within the manifest intention of the Leg·islature as gathered 
from the statute itself. To depart from the meaning ex-
pressed by tlie words is to alter the statute, to legislate 'and 
not to interpret. See McKay v. Co11irnonwealth, 137 Va. 826." 
The rule is so 'familiar and universal that defendant was 
completely surprised when the court instrn.cted the jury that 
if the defendant was disorderly on his own premises they 
should find him guilty. The evidence showed that he was at 
least thirty feet from the road and the language, objected to 
was addressed to his mother who was in the public road. The 
instruction is not quoted here because there was but the one 
instruction for the Commonwealth. This instruction was 
3* objected to when given as shown in the *court's certifi-
cate. It is manifest from the statr.te that it was directed 
against disorderly conduct in a stroet, highway, public build-
ing, or any other public place. It does not say "in or near", 
nor does. it say within a certain distance thereof like is said 
in Sec. 4738, where shooting is prohibited in or along any 
road, or within one hundred yards thereof. There are sev-
eral statutes against doing things in the road, one· for in-
stance, is Sec. 4743, under which it would not be supposed 
that a farmer could be convicted if one of his animals ·should 
die in the fence corner. adjacent to the road and be left to 
lie there: There might be some other statute which would 
apply to that case but certainly Sec. 4743 would not. Just 
as Montana Hackney migbt be prosecuted under the abusive 
language statute and a fine imposed, but no imprisonment. 
It is not deemed necessary to extend citation of cases on 
this rule, but the case of Sutherland v. Commonwealth, lOu 
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Va. 834, is called to the court's attention. That was a case 
where the appellant had been convicted of carrying a pistol, 
when in fact he bad carried it in his saddle-bags which .he. 
carried in ;his bands. The Court reversed the conviction upon 
the grounds repeated in the Lewis case, 184 Va. 69, and stated 
that: "If these principles are violated, the fate of the ac-
cused is determined by the arbitrary discretion of the judges 
and not by the express authority of the law.'' 
After the court had given the instruction at the instance 
of the Commonwealth it gave one for the defense which fol-
lowed the statute and stated the law. It was at cross-pur-
poses witl1, and contradictory to, the Commonwealth's in-
struction previously given. It left the 'jury free to take either 
horn of tl1e defendant's dilemma, but unfortunately for him 
the jury took hold of the wrong horn. 
In.Flanagan-v. Harvey, 1.60 Va. 214, this court, quoting from 
8oott's Ex'r v. Chestcnnan, 1.17 Va. 584, said: 
'' It has been too often ruled by this court to need citation 
o·f authority, tl!at any instruction calculated to mislead the 
jury, whether it arises from ambiguity or some other cause, 
ought to be· avoided; and if given it will oblige the appellate 
court to reverse the judgment.'' 
4* *MOTION TO SET ASIDE THE VERDICT. 
After the jury was discharged the defendant by counsel 
moved the court to set aside the verdict because it was con-
trary to the law and the. evidence, and assig·ned as grounds 
the giving of the instruction for the Commonwealth, because 
it was a misstatement of the law for the reason that it was 
directly contradictory to the statute; that it was contradic-
tory to the instruction given for the defendant but the court 
overruled the motion. 
ASSIGNMENT OF ERROR. 
The court erred in g·iving· the instruction for the Common-
wealth wherein the jury was told that they could, and should, 
convict the defendant even though he was on bis own prem-
ises, thirty feet away from the road, if they believed that he 
used the language attributed to him to· his mother who was 
in the road. The instruction was erroneous. It enlarges the 
terms· of the statute. 
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The court erred in refusing to set aside the verdict of the 
jury because the jury had been erroneously instructed at the 
instance of the Commonwealth. 
The court erred in refusing· to set aside the verdict because 
all of the evidence was to the effect that the accused was on. 
his own premises and was not in a public place. 
CONCLUSION. 
Your petitioner, therefore, prays that a writ of error and 
supersedeas may be awarded him to the said judgment, and 
that the record in the said proceeding before this court may 
be caused to come, and that upon a bearing therein the said 
judgment may be annulled and set aside, the verdict of the 
jury set aside, and the defendant discharged, or else, at least, 
be awarded a new trial; the evidence being undisputed that. 
he was on his own premises, thirty feet from the road, he is 
entitled to be discharged from further prosecution on this 
warrant; All he will ever pray, etc. 
W. B. SNIDOW, 
Pearisburg, Virginia. 
MONTANA HACKNEY, 
By His Attorney. 
5* *I, W. B. Snidow, an attorney at law, practicing in the 
Supreme Court of Appeals of Virginia, do hereby cer-
tify that in my opinion the judgment of the Circuit Court of 
Giles County, ·in the case of Commonwealth against Montana 
Hackney should be reviewed by the Su.preme, Court of Ap-
peals of Virginia; and I do further certify that I have. this 
day delivered a copy of this petition to Mr. Chester J. Staf-
ford, the Attorney for the Commonwealth of Giles County, 
who prosecuted this case in the trial thereof, and also noti-
.6.e~ him that I was immediately forwarding the sarue together 
with a copy of the record to the Honorable Justice Herbert 
B. Gregory, one of the Justices of the Supreme Court of Ap-
peals of Virginia, at Roanoke, Virginia, and that in the event 
a writ of error issues that this petition will be used as the 
opening brief for the defendant. 
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Given under my hand this 31st day of March, 194 7. 
Filed 4-2-4 7. 
W. B. SNIDOW, 
Attorney for the Petitioner, 
.. Pearisburg, Virginia. 
H.B. G. 
April 15, 1947. Writ of error and supersedeas awarded by 
the Court. No bond required. 
Commonwealth 
v. 
Montana Hackney 
M. B. W . 
. RECORD 
AJ;>PEAL. 
Pleas before the Circuit Court of Giles County, on 20th 
day of March, 194 7. 
Be it remembered that heretofore, to-wit; on the 5th day 
of March, 1947, Joe Hackney secmred a Warrant from A. L. 
Farrier, Clerk of the Trial ·,Justice of Giles County, fo1· one 
-Montana Hackney, which "\Varrant and the proceedings had 
thereon are in the words and :figures following, to-wit: 
WARRANT. 
Commonwealth of Virginia, 
Giles County,, to-wit: 
To the Sheriff or any Police Officer or Constable of said 
County: 
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WHEREAS, Jo Hackney, of the suicl county, has this day 
made complaint and information on oath, before me, A. L. 
Farrier, Clerk of tlic Trial Justice Court of said county, that 
Montana Hackney did, in the said county, on the 5 day of 
Mar., 1947, unlawful]y behave in a riotous and disorderly 
manner in a street, highway or other public place. . " 
THESE ARE THEREFORE, to command you, in the name 
of the Commonwealth, that you arrest the said Montana 
Hackney, and bring him before the Trial Justice of the said 
county, to answer the said complaint and to be fur- · 
page 2 } ther dealt with according to law. 
Given unde! my hand this the 5 day of Mar., 1947. 
A. L. FARRIER, 
Clerk of the ,Trial Justice Court. 
Upon examination of the within charge, and from the evi-
dence, I find the defendant guilty and adj1;tdge that he be con-
fined in jail for a period of 12 months and that the Common-
wealth recover of the defendant her costs in this behalf ex-
pended; whereupon the defendant requested an appeal from 
my said judgment and conviction, which appeal he is hereby 
granted to the Circuit Court of Giles County, and the def end-
ant is committed to jail to answer said appeal, this Mar. 7, 
1947 .. 
J. S. ANDREWS . 
Trial Justice 
. · · And in said Ch:cuit Court, on .March 20th, 1947. 
ORDER 
This day came the Commonwealth by her Attorney, and 
the defendant was placed at the bar of the Court in cm;;tody 
of the Sheriff, and the defendant was arraigned, and upon 
his arraignment, pleaded not guilty to the charge in the war-
rant; thereupon ca.me a jury, wh6 had been summoned, se-
lected and hied as pre:-mribed by law, to-way: I. N. Graves, 
Estel Gordon, B. B. Beamer, SJ?.uler Johnston and R.· D. 
Williams, who ·were sworn and impanneled in the manner 
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prescribed by law, and after receiving instructions 
page 3 ~ from the Court, hearing argument of Counsel, re-
tired to their room to cousider ·of their verdict, and 
' after awhile returned. into Court, and rendered the following 
verdict; '' v\T e the Jury find the defendant Guilty,; as charged 
in the attached warrant, and fix his punishment at Fine of 
$200.00 and four monthij in ,Jail. E. M. Gordon, 11.,oreman.'' 
Upon the Jury being· disc.barged from the case the defend-
ant moved the Court to set aside the verdict because it was 
contrary to the law and the evidence, and because the Court 
g·ave erroneous instructions. The Court upon corn::ideration 
thereof, doth overrule the motion, ancl the defendant excepted. 
It is thei;efore, considered and ordered by the Court that 
the defendant pay a fine of $200.00 for the Commonwealth, 
and that he be confined in the· County Jail for a term of four 
months, and afterwards until said fine and costs arc paid, the 
defendant is ·subject to work upon the public roads of this 
Commonwealth as provided by· law. 
Said sentence to be credited with .... days spent in jail 
awaiting trial. 
The defendant expressing a desire to apply to the Supreme 
Court of Appeals for a writ of error, the execution of the-
sentence is suspended until the first day of the next term. 
page 4 ~ · BILLS OF. EXCEPTIONS. 
Upon the trial of this case the defendant demanded to know 
under what law of the Commonwealth he was being .prose-
cuted, and the Commonwealth by its attorney was directed 
to state under what law he was prosecuting the wa-rrant then 
before the court, whereupon it was stated .that the defendant 
was being prosecuted under Chapter 296 of the Acts of the 
General Assembly of Virginia of 1946, page 494 (carried into 
the Supplement to Michie's Code as section 4533a). To sus-
tain the charge the following evidence was introduced by the 
Commonwealth, to-wit: 
EVA TURNER 
testified that she lived in the village of Lurich! Gi}es County, 
Virginia, near the residence of Montana Hackney, and that 
on the 5th day of March, 1947, while Montana Hacknev was 
standing on his porch, which was situated about thirty feet 
from the public road, and while she was in the public road, 
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Juan·ita Pennington. Josi,e 1Iackney. 
and his mother, Josie Hackney, was passing along the said 
public road when Montana Hackney was cursing and abusing 
her. and using vile and abusive language to her and calling 
her such names as whore, liar, thief, and words of like. char-
acter, and dema1iding the payment of twelve dollars and some 
cents which he was claiming that she owed him; that the de-
fendant never left his own porch wI1ile this was going on, 
and he was more than thirty feet from the road; that was all 
that he did. 
page 5 } JUANITA PENNINGTON 
testified that she lived at Lurich, Giles County, Vir-
ginia, and that she was a sister of the said Montana Hackney; 
that on the 5th day of March, 1947. Montana Hackney while 
standing on tµe porch of Ms home, in the said village, which 
was about thirty feet from the public road, cursed and abused 
his mother and used vile and abusive language to. his said . 
mother, ·Josie Hackney, who was passing along the said pub-
lic road, that she heard the language while walking down the 
road, calling her such names as liar, thief, whore, and words 
of the same character; that this was all that he did. 
JOSIE H.A.CKNEY 
·testified that she was the mother of Montana Hackney; that 
she lived just below, or north of the public road, and that 
Montana Hackney lived above, or south, of the public road, 
in the village of Lurich, Giles County, Virg·inia; that as sJ1e 
was in the said public road and passing along the same, Mon-
tana Hackney used all kinds of. bad names addressed to her, 
and called her Ruch mlmes as· liar, thief, whore, and every-
thing he could lay his tongue to, and that it would take her 
· till sun-down the next day to repeat all the names he had 
called 11er; that at the time he was doing this he was stand-
ing· on the porch to his home which was about thirty feet from 
the public road; that this was all that he did. 
The foregoing was all of the evidence for the Common-
wealth and the defendant introduced no evidence. 
This March 26th, 1947. 
Teste; 
VINCENT L. SEXTON, ,JR. 
Judge. 
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page 6 ~ At the conclusion of the evidence the court at the 
instance of the Commonwealth g·ave the following 
instruction : 
'' The court instructs the jury that if you believe from the 
· evidence beyond a reasonable doubt that the defendant., Mon-
tana Hackney, while on his own premises, addressed violent 
and abusive language towai-ds the prosecuting witnesses, or 
any of them, who were in the public road in front of the de-
fendant's premises, and if the conduct and languag·e of the 
defendant, considering the time and place, were calculated to 
produce disorder and disturb the public peace and .quiet, then 
you shall find the defendant guilty, and fix bis punishment by 
fine not exceeding five hundred dollars or confinement in jail 
not exceeding twelv~ months, or both, in the discretion of the 
jury.'' · 
. To the. giving of the above instruction the defendant ob-
jected but the objection was overruled and the defendant ex-
cepted upon the grounds that the instruction is in direct con-
tradiction of the verv terms of the statute under which the 
defendant. was being .. prosecuted unless the court was telling 
the jury as a matter of law that a man's private residence 
was a public place; and that the instruction just didn't state 
the law correctly. .NeYertheless the court gave that instruc-· 
tion and the. defendant excepted. 
The foregoing was all of tlie instructions for the Common-
wealth. 
This March 26th, 1947. 
Teste; 
VINCENT L. SEXTON, JR. 
Judge. 
At the request of the defendant the court gave the follow-
ing instruction. · 
'' The eourt im,tructs the jury that they cannot 
page 7 ~ find the defendant guilty of the offense charged un-
less they shall believe from the evidence beyond a 
reasonable doTibt that what the defendant said or did was in a 
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street, highway, public building or some other public place 
of a like kind, and if not shown by the evidence beyond a 
reasonable doubt to have been in such a public place then they 
shall find the defendant not guilty.'' 
The foregoing was the only instruction given for the de~ 
fendant. 
This March 26th, 194 7. 
Teste; 
VINCENT L. SEXTON, ,JR. 
· Judge. 
Upon the verdict having been returned and the jury dis-
charged the defendant by his attorney moved the court to set 
aside the verdict as being contrary to the law and the evi-
dence; for error in giving· th~ Commonwealth's instructio~ 
because it was contradictory to the statute and contradictory 
to the instruction g·iven for the defendant, but the court over-
ruled the motion and sentenced the defendant in accordance 
with the verdict of the jury; to all of which the defendant 
by his attorney excepted. 
This March 26th, 1947. 
Teste; 
VINCENT L. SEXTON, JR. 
· Judge. 
O.K. 
C. J. STAFFORD. 
page 8 ~ CLERK'S CERTIFICATE. 
Virginia, 
Giles County, to-wit: 
I, F. E. Snidow, Clerk of the Circuit Court of the County 
aforesaid, in the State of Virginia, do hereby certify that the 
.foregoing writing is a true and correct transcript of record 
of the case late pending in said Court, in the name of Com-
12 Supreme Court of .Appeals of Virginia 
monwealth v. Montana Hackney, as fully and wholly as the 
same appears of record in my said office, and I further cer-
tify that the Attorney for the Commonwealth waived notice 
of service for the copying of said record. · 
Given under my hand this 1st day of April, 1947. 
A Copy-Teste: 
F. E. SNIDOW, 
Clerk. 
M. B. WATTS., C. C. 
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